






































































(6.1)

CHAPTER VI. PUBLIC SAFETY AND CONDUCT

SUBCHAPTER A. PUBLIC SAFETY

Regulation of Firearms

6.1 SHORT TITLE

This Ordinance shall be known and cited as
"Birmingham Township Firearms Safety Ordinance of 1963."
(Ordinance No. 16 enacted November 6. 1963.)

6.2 DEFINITION

"Firearms and similar weapons" as used in this
Ordinance shall be construed to mean any rifle. gun.
pistol, revolver, automatic. musket. or shot gun. when
used to discharge less than nine (9) pellets of any kind,
regardless of the propulsive power. whether gun powder,
compressed air, gas or springs or any combination of said
mechanism. A shot gun when used to discharge nine (9)
pellets or more is not included within this definition.
(Ordinance No. 16 enacted November 6. 1963.)

6.3 CONSENT

(a) No person shall. except as provided herein,
-----,- fire-or discharge a---fi·rea·rm··or· similar· weapon •. as-heT'eio=

before defined~ within the Township of Birmingham unless
~he user thereof has first given his name. address, and
if the request is for permission to hunt. his hunting
license number, to the owner or the lessee in possession
of the premises where he intends to shoot and has obtained
the written consent of such owner or lessee, as the case
may be, on the form prOVided by the Supervisors of the
Township of ~irmingham. Prior to hunting or discharging
a firearm or similar weapon on such property, duplicate
signed copies of said consent shall be filed with the
Township Secretary either in person or by mail. No regis­
tration with the Township or filing fee shall be required.
The consent of the owner or lessee shall continue in effect
until the end of the current hunting season or year in
which the consent is obTained. as will be ·specifo.ed on said

'written consent. unless prior thereto the owner or lessee
in posseesion of the land shall revoke such consent in
writing. In granting such consent. the owner or lessee
may stipulate the type of firearm or similar weapon or use
for which consent is granted.
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(b) This section shall not apply to the use of
firearms or similar weapons in necessary defense of person
or prop~rty; nor to the use of a firearm or si~ilar weapon
on such property as if; owned or lawfully resided upon by
said user; nor to the use of a firearm or similar weapon
on an approved target range under adult supervision; nor
to the use of a rifle or pistol cartridge of a size not
greater than .22 caliber short in destroying trapped or
treed animals such as muskrat or racoon. (Ordinance No 16
enacted November 6. 1963.)

6.4 PER~ITS

The Secretary of the Board of Supervisors is
hereby authorized to issue permits for the use of firearms
in ~arget practice only to individual adult citizens of
Bir~ingha~ To~nship, after the inspe~tion and approyal of
~he target ran~e by the Supervisors of Birmingham Township.
Suc~ target range shall have a natural earth backstop or a
backs~op of ~he type and kind approved by the National
Eifle Association. Such permits shall be good for a period
of one (1) ye~r and the initial fee for such permits shall
be ~5.00, and 8.50 for ea~h renewal of.said permit there­
after. (Ordinance No. 16 enacted November 6, 1963.)

6.5 PE~ALTY

Any. per_s;oA __·~ri.Ql~:ti.ng_anv_Ql_.t.he_provisions~_o.f_- ..
thIs OrdTnanc-e -shall, upon conviction thereof, by summa.ry
proceedings be SUbject ~o pay a fine not in excess of $25.00
and costs of prosecution, and upon default in payment of
~he fine and costs said person shall be committed to the
County Prison for a period not in excess of thirty (30)da.ys.
Any Township Constable or any police officer duly authori.zed
to enforce the law within the Township of Birmingham is
hereby authorized to seize, remove. and destroy any firearm
or similar weapon which is used in violation of any of the
provisions of this Ordinance. (Ordinance No. 16 enacted
~ovember 6, 1963.)

19



(6.11)

SUBCHAPTER B. PUBLIC CONDUCT

Prohibitions of Lewd Motion Picture Films to the Public

6.11 OPEN DISPLAY AND PENALTIES

It shall be unlawful for any person with knowl­
edge to openly or publicly show, exhibit or display! or
aid or assist in showing. exhibiting or displaying, any
le~d motion picture film at any place or drive-in ~otion

picture theater as defined on a billboard, window, wall.
display board, viewing screen, motion picture screen.
marquee or similar place, in such a manner that the lewd
motion picture f~lro is visible to and without solicitation
by any ~ember of the travelling public. or .to the public
at large who is lawfully in or on any bUild~ng, state
highway. township road, facility. vehicle or area proximate
to and in the environs of said display. Any person who
violates the provisions of this section, commits a summary
offense and shall be subject to prosecution therefor in a
sunmary proceeding before a district justice for such
violation and. if found guilty, shall be subject to a fine
and penalty of not more than 5300.00 and costs. and in
default of pa)~ent thereof, imprisonment for a period not
m0r~ than thirty days. Each day's continuance of such
violation shall constitute a separate offense. punishable
by a like and separate fine and penalty. (Ordinance No. 39
enac-ted--October.19T 1977.)-- -------- - .--------- ... -_....

6.12 DEFINITIONS

As used io. Section. 1. the following words and
phrases shall have the meanings given.to them in this sub­
section:

(a) "Lewd Film" means any motion picture film:

(1) Which the average person. applying
contemporary community standards, would find. when con­
sidered asa whole. appeals to the prurient interest; and

(2) Which depicts or describes in a
patently offensive way. sexual conduct of a typ~ described
herein.

(3) The subject matter. taken as a whole,
lacks serious literary, artistic. political. educational
or scientific value.
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(b) "Sexual Conduct". Pat~ntly offensive
representations or descriptions of ultimate sexual acts.
normal or perverted, actual or simulated, and patently
offensive representations or descriptions of masturbation,
sexual conduct such as female and lor male masturbation,
fella tio, cunnilingus, anal sodomy. seminal ej aculat.ion,
sado~asochistic abuse. heterosexual intercourse and other
excretory functions and lewd exhibition of the genitals.

(c) "Motion Picture Film" shall incl~de any:

(1) Film or plate negative;

(2) Film or plate positive;

(3) Film designed· to be projected on a
screen for exhibition;

(4) Films. glass slides or transparencies.
either a negative or a positive form designed for exhibi­
tion by projection on a screen; and

(5) Videotape or any other medium used to
electronically reproduce images on a screen.

(d) "Place" includes, but is not limited to,
any building, structure or place. or any separate part or
portion thereof, wbether permanent or not. or the ground
itself. or any drive-in motion picture theater, wherein
the display of such lewd film is visible to and without
solicitationb\'any member. of the pUblic: at .. large wh()is

·························lawfull·y{o·Or·ori-aIiY---buIrci1.ng·-;···state-hi-ghwa:y·:-- t·owri·shi.·p ...
road. facility. vehicle or area proximate to ·and in the
environs of said display of such lewd motion picture film.

(e) "Knowledge" ()r "knowing" means having
knowledge of the contents and character of the patectly
offensive sexual conduct. or demonstration. which appears
in such lewd .film. or reason to know or believe or ground
for belief, which warrants further inspection or inquiry
of, the character and content of the lewd film described
therein which is reasonably susceptible of examinatton by
the person.

(f) "Community" for the purpose of applying
the "contemporary COmmU!11ty standards" in this suction,
community means· the Township of Birmingham. Delaware County,
Pa.
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(g) "Person" means any individual, partnership,
firm, association, corporation, its officers or other legal
entity, as well as ticket seller, ticket taker, usher,
motion picture projection machine operator, manager, owner,
or any 'other ,person connected with or employed by any place
as defined herein located in Birmingham Township, Delaware
County, Paw (Ordinance No. 39 enacted October 19, 1977.)

6.13 SEVERABILITY CLAUSE

If,any Court shall determine that any word, clause,
phrase, sentence, paragraph, or subsection of this Ordinance
is unconstitutional as worded, the Court shall first attempt
to construe or interpret such unconstitutional provision so
as to enable the same to be constitutional as so narrowed or
construed. If the Court cannot so limit or construe such
~ord or provision narrowly so as to render the same constitu­
tional, it shall strike or modify only the minimum number of
words, phrases, clauses, sentences or paragraphs as will be
absolutely necessary to render the same constitutional. In
no case shall a clause or phrase or word or other potion
he!eof render any other word, clause, phrase, sentence,
paragraph or section unconstitutional, but instead, shall
be severed therefrom entirely with a balance of this Ordinance
in its entirety remaining in full force and effect. (Ordinance
Ko. '39 enacted October 19, 1977.)

Lewd ~lotion Picture Films as a Public Nuisance

6.21 PURPOSE AND EFFECT

The Board of Supervisors of the Township of Birmingham
finds that the crass commercial exploitation of explicit sexual
conduct through the public exhibition of lewd films constitutes

, a debasement and distortion of a sensitive key relationship
of the human existence, central to family life, community
welfare and the de~leloprnent of 'the human personality; it is
indecent and offensive to the senses and interferes with the
comfortable enjoYffient of life nnd property, in that such
interferes with the interest of the public and the quality of
life and total community environment, the tone of commerce in
the Township of Birmin[:!:ham, property values nnd the public
safety; and that the continued operation of such activities is
cetrimental to the best ~ealth, safety, convenie~ce. good
morals and general welfare of the Township of Birmingham,
and'of the residents, citizens, iuhabitants and businesses
thereof. The Township of Birmingham hereby declares such
activities to be a public nuisance, and herein establishes
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procedures for the abatement thereof. This Ordinance
shall apply to existing establishments including drive-in
theaters which ar~ presently engaged iri the type of activity
herein declared to be a public nuisance. (Ordinance No. 40
enacted October 19, 1877.)

6.22 DEFINITIONS

~ (a) "Knowledge" or "knowledge of such nuisance"
means having knowledge of the contents and character of the
patently offensive sexual conduct or demonstration which
appears in such lewd film, or reason to know or belief or
ground for belief which warrants further inspection or
inquiry of, the character and content of the lewd film
described therein which is reasonably susceptible of
~xamination by the Defendant.

(b) "Lewd .Film" means any motion picture film:

(1) Which the average person, applying
contemporary community standards, would find, when considered
as a whole, appeals to the prurient ~nterests; and

(2) Which depicts or describes patently
offensive representations or descriptions of:

(i) Ultimate sexual acts, normal or
perverted, actual or simulated; or

(ii) Masturbation,-excretory·functions·
or lewd exhibition of the genitals or genital area.

Nothing herein contained is intended to
include or proscribe any film which, when considered as a
whole, and in the context in which it is us~d,possesses

serious literary, artistic, political or scientific value.

(c) "Place" includes, but is not limited to.
any building, structure, or place~ or any separate part or
portion thereof, whether p~rmanent or not, or the ground
itself •. or any drive-in theater.

(d) "Motion Picture Film" shall include any:

(1 ). Fili' or plate negative.

(2) Film or plate positive.

(3) Film designed to be projected on a
screen for exhibiti.on.
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(4) Films, glass slides or transparencies,
either a negative or a positive form designed for exhibition
hy projection on a screen; and

(5) Vid~otape or any other medium used to
electronically reproduce images on a screen.

(e) "Person" means any individual. partnership,
firm, association. corporation or other legal'entity.
(Ordinance No. 40 enacted October 19. 1977.)

6.23 ACTIONS DECLARED A NUISANCE

(a) Any and every place in the Township of
Birmingham, Delaware County, Pa., where lewd films are
publicly exhibited or possessed for the purpose of such
eXhibition; and any and every place in the Township of
Birmingham, Delaware County, Pa., where a lewd film is
pUblicly or repeatedly exhibited, or possessed for the
purpose of such exhibitions. is a public nuisance.

(b) Any and every lewd film which is publicly
exhibited or possessed for such purpose at a place which
is a public nuisance under Section 3-A above. is a public
nuisance per se.

(c) From and after service on the theater, or
its. manage:r:".or._act.iIlgmanage:r •. 9~_pe:S::l::;QJ1 .. theIl.iIl,charge .
of such place, of a true and correct copy of this Ordinance
and a true and correct copy of the resolution and order of
summary abatement provided for in Section 5 hereof. all
monies paid thereafter as admission price to such exhibitions
are·also declared to be a public nuisance, as personal .
property used ir. conducting and maintaining a declared publi.c
nuisance. (Ordinance No. 40 enacted October 19, 1977.)

6.24 RESPONSIBILITIES AFTER NOTIFICATION OF NUISANCE
EXISTANCE

(a) Upon and after receiving notice through
. service of a true and correct copy of this Ordinance and
of a true and. correct copy of the resolution, an Order of
Summary Abatement provided for in Section 5 hereof, any and
every person who shall ov~, legally, or eqhitably. lease,
maintain, manage, conduct or operate a place in tne Town­
ship of Birmingham, Delaware County. Pennsylvania, which
is declared to be a public nuisance as set forth ·and stated
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in Section 3-A of this Ordinance, is deemed to be a
person who has knowledg~ of such nuisance for the purpose
of this Ordinance, and is, thereafter, responsible for its
maintenance, and shall be liable therefore.' ,

(b) The place and subject matter declared to be
a puhlic nuisance under Section 3 shall be abated as pro­
vided for herein. (Orainance No. 40 enacted October 19.
1977.)

6.25 ACTION TO BE TAKEN BY THE SUPERVISORS OF THE
TOWNSHIP OF BIRMINGHAM

Upon a specific finding that a public nuisance,
as defined in Section 3 of this Ordinance, exists in the
Township of Birmingham~ Delaware County, Pennsylvania, the
Board of Supervisors in applying the provisions of this
Ordinance to such nuisance. shall provide for the following
.resolution:

(a) Declare the fact that such nuisance exists;

(b) Set forth the description or legal descrip­
tion and street address of the place which constitutes a
nuisance;

(c) Set forth the facts considered by the Board
of Supervisors of Birmingham Township in arriving at its
factual determination on which a nuisance is based.

1" r--"~ rri-tne··-case-ora-moti6ri--pIcture-'~ fTlm--~- ,-._--_.
or films, such shall include the recitation of.a particular
sexual conduct and acts which the Board of Supervisors of
Birmingham Townsh~p finds are patently offensive, and the
basis for the finding by the Board of Supervisors" that:

(i) Such films are publicly exhibited
in the course of business, or that

(ii) Such film is publicly or repeatedly
exhibited, or held for such exhibition at the place declared
to be a nuisance.

(d) Order all persons described in Section 4-A
hereof. to sUMmarily a~ate such public nuisance within 24
hours of service of sULh Order by terminating th~ exhibitions
of such lewd film or films, or causing the same to be term­
inated, then to notify the Chairman of the Board of Supervisor
of Birmingham Township by sworn Affidavit as ordered by the
action of the Township of Birmingham in,such resolution.
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(e) Order the Townshi~Solicitor to proceed as
directed in Section 6 of this Ordinance, and do all things
necessary to abate such public nuisance through judicitl
proceedings and to conclud~ such proceedings a~ expeditiously
as i~ pe~missihle under the law, . including req~esting the
Court ~o advance such proceedings on the calendar of the
Court.

(f) Inform and give notice to persons designated
in -Section 4A that:

*(1) The Board of Supervisors of Birmingham
To~nship, Delaware County, Pennsylvania, has determined that
a public nuisance presently exists at such place and address
subject to Court confirmation, and that, under Section 4-A
of said Ordinance, they are deemed to have knowledge thereof
and are responsible therefore.

**(2) In the event the Order of the Township
of Birmingham is not complied with within 24 hours, the
To~~ship of Birmingham has ordered the Township Solicitor,
pro,ided for under Section 6 hereof, to commence necessary
lef:al proceedings naming such persons as Defendants in a
ci\"il action to abate the same judicially under Section 5
of t~is Ordinance, and that the costs of abatement of such
civil abatement action filed including investigative costs,
cour~ costs, attorneys tees and other expenses, may be
made a special assessment against the parcel of land upon
Which such nuisance is being main~ained and, upon their
determination insuchcourtactionwill,.byseparate-.legaL
procedure, be made a lien against such proper~y and a
personal obligation against any person, persons, firm,
association. partnership. corporation, or other entity
deemed to be in ·violation of this Ordinance.

(3) All lewd motion picture films being
used in conducting or maintaining such public nuisance are
considered to be contraband and the subject of forfeiture;
and

(4) From and after service on the place or
its ~anager or acting manager, or person then in charge of
such place, by a certified copy of this Ordinance and
a certified copy of suc~ resolution, any and al~ monies paid
as admissioti price to or for the exhibition or ~xhibitions

of such lewd motion picture films are considered to be a
Dublicnuisance, as personal property used in conducting
~~d ~aintaining such nuisance,and. that a forfeiture of

* Deleted "That" from the original.
**Deleted "That" from the original.
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the same will be requested in the judicial proceedings
required herein.

(g) Order that a true and correct copy of said
resolution and a true aad correct copy of this ordinance
be delivered forthwith in any manner normally used to
effectuate personal seTvice of process to all persons of
record having any legal or equitable interest in the real
property, and to the regular or ~cting manager or persons
in charge of the place therein declared to be a public
nuisance. (Ordinance No. 40 enacted October 19, 1977.)

6.26 ACTION TO BE TAKEN BY THE TOWNSHIP SOLICITOR

Upon. a specific finding by resolution of the
Township of Birmingham of the fact that a public nuisance
exists at ~ particular location, the Township Solicitor
shall:

(a) Not later than five days after passage of
said resolution, commence legal proceedings by the filing.
of a civil action seeking the following relief:

(1) A declaratory judgment or an order that­
the matter named by the Supervisors of Birmingham Township
is lewd J as defined herein.

(2) A declaratory judgment or an order that
the-matter---:rouna~to---be-·l-e'\"ld--i-s--or-a-re--public-nuisances---per----·­

se under this Ordinance and such resolution.

(3) A declaratory judgment or an order that
each place named by the Supervisors of Birmingham Township
is a public nuisance under this Ordinance and such resolution.

(4) An accounting of all monies paid as
admission price to or for the exhibition or exhibitions of
such lewd motion picture films, from and after the time the
persons maintaining said nuisance receive a copy of the
resolution of the Board of Supervisors of Birmingham Township
that a pUblic nuisance exists, and a judgment that such monies
are a public nuisance.

(5) An 0' tier that all admIssion p ::-ice monies
or valuable consideration received and enumerated and the
Court ordered accounting be forfeited to the general fund of
the TO'lltnship of Birmingham as contraband, or as property
belonging to the Township of Birmingham.

27



(6.26)

(6) An injunction enJo1n1ng and restraining
all persons maintaining such nuisance from exhibiting in
public the named lewd films at any time in the future in
the Township of Birmingham, and such other injunctive relief
as the Court may ordel.

(7) An Order that all positive prints of
the named lewd film, or copies or reproductions thereof be
f~rfeited as contraband under this Ordinance.

(8) Judgment for the Township of Birmingham
for all costs therein expended, including investigative
costs, Court costs, reasonable attorneys fees, and such
other expenses as provided for here·in.

(9) All other relief as the Court may deem
proper. (Ordinance No. 40 enacted October 19, 1977.)

6.27 SEVERABILITY

If any court shall determine that any word,
clause, phrase, sentence, paragraph, or subsection of this
Ordinance is unconstitutional as worded, the Court shall
first attempt to construe or interpret such unconstitutional
provision so as to enab~e the same to be constitutional as
so narrowed or construed. If the Court cannot so limit·or
construe such word or provision narrowly so as to render the
same constitutional, it shall strike or modify only the

.. rni~n·imum-number·-o!···werds,--ph·l'ases.·-clauses,-·sentences·oZ!-····_-­
paragraphs as will be absolutely necessary to render the
remainder constitutional. In no case shall a clause or
'phrase or word or other portion hereof render any other
word, clause, phrase, ·sentence, paragraph or section uncon­
stitutional, but instead shall be severed therefrom entirely,
with the balance of this Ordinance in its entirety remaining
in full force and effect. (Ordinance No. 40 enacted
October 19, 1977.)
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